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learn to look at the laws of war from the true point of 
view — the point of view of health, sanity, common hon- 
esty, and decency, or at least what I submit to you i? 
such — and that we may demand of our delegates who 
go to the next Hague Conference that they go not as 
representatives of a nation which intends, or at least 
expects, sooner or later to be obliged to engage in war, 
but as representatives of a nation which does not in- 
tend to go to war and which proposes to do everything 
in its power to make war impossible. 



Should the Panama Tolls Question be 
Arbitrated? 

By Thomas Raeburn White. 

Address at Mohonk Lake, N. Y., May 16, 1913. 

The question at issue between Great Britain and the 
United States, which has been so comprehensively and 
so ably discussed by Mr. Tower, relates exclusively to 
the interpretation of a treaty. The United States has 
asserted a construction of that treaty. A statute has 
been enacted by Congress and approved by the President. 
That statute assumes that United States vessels of a 
certain class may be allowed to pass free through the 
canal, while foreign ships are charged tolls. It has 
vested in the Executive power to fix charges of traffic in 
accord with this construction. Great Britain, on the 
other hand, has asserted a contrary construction. "You 
cannot, under the treaty," says she, "discriminate in 
favor of American ships and against British ships." 
Here is a sharply denned issue as to the meaning of 
the treaty. How shall it be decided? Great Britain 
requests that it be submitted to arbitration. Assuming 
that the United States refuses to recede from her posi- 
tion, what should be the answer to that request? 

If we are inclined to answer it in the negative, we 
are immediately placed on the defensive when Great 
Britain points to the terms of the treaty of 1908 be- 
tween the two countries, which provides: "Differences 
which may arise of a legal nature or relating to the 
interpretation of treaties * * * shall be referred 
to the Permanent Court of Arbitration at The 
Hague, * * * provided nevertheless that they do 
not affect the vital interests, the independence or the 
honor of the two contracting states." Prima facie we 
must arbitrate, for we have agreed to do it. The case 
is within the very words of the treaty. 

But there are those who say, notwithstanding the 
treaty, we should maintain our position and should re- 
fuse to arbitrate. Let us examine the reasons which 
have been put forward in support of this view. 

The first is in an effort to escape altogether the force 
of the arbitration treaty. It is said no international 
difference exists, and therefore the treaty is not ap- 
plicable; that the matter is exclusively one of domestic 
policy; that we own the canal and the territory through 
which it runs, and that no other nation has any right 
to inquire whether we shall charge tolls to our own ves- 
sels. 

This argument is based upon a fallacy. It is not a 
domestic question. "We do not own the canal in any 
private or exclusive sense. It is a great international 



waterway. The Isthmus of Panama is a place designed 
by nature for such a waterway, and there is authority 
in international law for the position that one nation, 
even if absolute owner thereof, could not exclude other 
nations from equal use of such a canal. If we have 
any rights upon the isthmus at all, considering the way 
in which we got there, it is on the theory that we were 
acting not for our own private interests, but in the name 
of civilization for all the nations of the earth. The 
question, therefore, cannot be one of domestic policy. 

But even if it were a matter of domestic policy, we 
have made it an international matter, for we have made 
a treaty about it. Even a matter of domestic concern 
becomes international in character if two nations make 
it the subject of a treaty. As we have agreed with 
Great Britain that her vessels and ours shall use the 
canal on terms of entire equality, an international ques- 
tion is necessarily involved. 

But, in the second place, it is said that if we must 
admit an international question is involved, then rather 
than arbitrate we will abrogate the treaty, and an act 
has been introduced in Congress for that purpose. This 
is a bold step, also calculated to escape the binding force 
of the treaty. But can it be done ? By this I do not 
mean, Is it within the power of the United States to 
abrogate the treaty ? Of course it is within her power. 
Any sovereign State can violate her obligations if she 
chooses. But would such abrogation be sanctioned by 
international law or practice or by the public opinion 
of the civilized world? On this point there can be no 
two opinions. A treaty of a permanent nature between 
two nations can only be abrogated contrary to its terms 
where it plainly contemplates the continued existence 
of conditions which have ceased to exist. Is there any 
such pretense here? It is said there has been a change 
of territorial sovereignty; that the Hay-Pauncefote 
treaty did not contemplate the construction of a canal 
through territory owned by the United States. But the 
answer to this contention is found in the treaty itself, 
Which in article 4 provides that "it is agreed that no 
change of territorial sovereignty or of international re- 
lations of the country or countries traversed by the 
before mentioned canal shall affect the general principle 
of neutralization or the obligation of the high contract- 
ing parties under the present treaty." 

But there is a further consideration. The Hay- 
Pauncefote treaty was more in reality than a mere 
agreement between two nations. It was an adoption of 
a system of rules already in force for the conduct of the 
only other international waterway comparable to this — 
the Suez Canal — a system of rules sanctioned by the 
civilized world as the proper system for governing such 
a waterway. While the United States and Great Brit- 
ain were the only parties to the treaty, it is not to be 
overlooked that as they are the two great nations domi- 
nating the western world, the other nations doubtless 
assumed that their interests were sufficiently protected 
by the guarantee of the United States, concurred in by 
Great Britain, that the ships of all nations should have 
equal treatment. As such canals are considered in in- 
ternational law as existing for the common benefit of 
mankind, and as there has been general acquiescence in 
the system of rules adopted for their control, these rules 
may be accepted as constituting a standard of conduct 
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for this class of cases from which a state cannot depart 
without committing a breach of the "modus vivendi" of 
nations. The United States, therefore, cannot abrogate 
the treaty and violate the guarantees hitherto entered 
into without not only a violation of her agreement with 
England, but also a clear breach of international good 
conduct, which would give rise to claims for reparation 
from yet other nations. 

Thirdly, admitting the binding force of the treaty, it 
is said — and this is the point raised by Secretary 
Knox — that no case for arbitration has arisen because 
no injury has yet been suffered. This objection is at 
most a technicality, which does not go to the merits of 
the question. A difference has arisen relating to the 
interpretation of a treaty, the very case covered by the 
language of the arbitration treaty of 1908, and there 
is no valid reason why it should not be submitted to 
arbitration before rather than after the infliction of 
actual injury. Such a course would certainly tend to 
avoid international friction. The argument against 
this position assumes that, until some injury has 
been suffered, a question existing between two nations 
is academic or political rather than legal, and that 
political questions are not susceptible of being decided 
by courts of arbitration. But, even if the ques- 
tion be political, that is not a conclusive reason, or, in- 
deed, any reason, why it should not be arbitrated. The 
final acts of both Hague conferences expressly state that 
"the submission to arbitration * * * ma y em . 
brace any disputes," which includes political disputes, 
and the language of the treaty of 1908 in providing 
that "differences * * * relating to the interpreta- 
tion of treaties" should be submitted to arbitration, does 
not exclude political differences of this character. 

But aside from this, it is not clear that no injury has 
as yet been inflicted. The announcement by a solemn 
act of legislation of the interpretation placed upon the 
Hay-Pauncefote treaty by the United States is in effect 
a declaration that discrimination can legally be made in 
favor of United States vessels. Although no vessels 
have yet passed through the canal, and no discrimina- 
tive rates have actually been imposed, with consequent 
effect upon commerce, it cannot be said that no injury 
has been inflicted by this declaration of the interpreta- 
tion of the treaty. Doubtless preparations are now 
being made in some quarters for the carrying of com- 
merce through the canal, and the industries engaged in 
preparing for such commerce, either in the building of 
ships or in the arranging of other matters preliminary 
thereto, may be and probably have been unfavorably af- 
fected. The contention that no injury has been suf- 
fered, therefore, falls to the ground, and for this addi- 
tional reason the argument based on this thought has 
no substantial basis. 

In the fourth place, there are those who say we should 
decline to arbitrate on the plea that the question is one 
of such importance that we should seek to escape on the 
ground that our vital interests are involved, and there- 
fore we are within the exceptions to the treaty of 1908. 
In discussing this phase of the matter we should con- 
sider what character of questions we have arbitrated in 
the past, and especially with Great Britain; whether 
they have been merely petty matters or of as great im- 
portance as that now before us. 



The history of arbitrations between Great Britain and 
the United States has been a notable one. It began 
almost immediately after the Treaty of Paris in 1782. 
A vast and unknown wilderness lay between the settle- 
ments of the United States and Canada. The boun- 
dary line was traced through that wilderness by the 
commissioners who negotiated the treaty of peace to 
the best of their ability. But by reason of insufficient 
knowledge of the topography of the country and the 
lack of accurate maps, the boundary line had to be sub- 
sequently fixed in almost every part, either by arbitra- 
tion or direct negotiation. At the eastern end the iden- 
tity of the St. Croix Eiver, forming part of the boun- 
dary, was decided in 1797 by arbitration. At the west- 
ern end the long dispute was ended three-quarters of a 
century later by the decision of the arbitrators in the 
case of the San Juan water boundary. Much of the 
boundary line between these limits and these dates was 
fixed in a similar manner. 

In comparison with these mighty problems, involving 
hundreds of thousands of square miles of territory, af- 
fecting the vital interests of both nations, and concern- 
ing which there was an earnest discussion, if not an 
acrimonious controversy, for a period of nearly one 
hundred years, how small seems the question whether 
we shall have the right to grant what is in effect a 
small subsidy to a limited number of coasting vessels. 

But there is another instance, passing over the nu- 
merous lesser ones, which will immediately occur to 
your minds. I refer, of course, to the Geneva Arbitra- 
tion and the Alabama Claims. Only twice in our his- 
tory has the United States been so nearly in conflict 
with Great Britain as she was, at the close of the Civil 
War. The premature recognition of the belligerency 
of the Southern States; the cloud of blockade-runners 
which issued from British ports, carrying arms and sup- 
plies to the Southern armies; the scarcely veiled sym- 
pathy of England for the South; the destruction, of 
United States shipping by vessels of war which it was 
believed had been fitted out in British ports, until, as 
Charles Sumner put it on the floor of the Senate, the 
ocean was ablaze from these pirate ships — all these 
things stirred the nation to the depths and the demand 
for redress was insistent and uncompromising. 

But, on the other hand, consider the position of Great 
Britain. A serious claim had been made against her; 
a charge that she had violated the laws of neutrality; 
that she had been guilty of bad faith — these questions 
affected her honor, and in 1865 Earl Russell, who was 
then conducting the correspondence on behalf of Great 
Britain, said that "neither of the questions as to which 
arbitration had been suggested could be put to a foreign 
government with any regard to the dignity and charac- 
ter of the British crown and the British nation. Her 
Majesty's government are the sole guardians of their 
own honor. They cannot admit that they have acted 
with bad faith in maintaining the neutrality they pro- 
fessed." 

Great Britain had little to gain and much to lose by 
yielding to the demand of the United States that the 
questions at issue should be submitted to arbitration. 
But she yielded ; notwithstanding the questions involved 
her honor and notwithstanding the protests of a consid- 
erable and respectable portion of her own citizens, she 
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yielded, and the result was the Geneva Arbitration, 
which has been aptly termed "the noblest spectacle of 
modern times, in which two great and powerful nations, 
gaining in wisdom and self-control, and losing nothing 
in patriotism or self-respect, tanght the world that the 
magnitude of a controversy need not be a bar to its 
peaceful solution."* 

As compared with the issue thus submitted and de- 
cided, how trivial, how less than trivial, seems the ques- 
tion now at stake. It does not concern our honor or our 
vital interests, as those words had been construed by us 
in cases where we have demanded arbitration of Great 
Britain. 

Fifthly — and this is a reason not based upon logical, 
but solely upon practical, grounds — it is said the United 
States could not get a fair hearing before any court 
composed of judges of the Hague Tribunal, because all 
European nations are interested in the controversy. 
While it is not to be supposed the judges of the Hague 
Court would intend to be otherwise than fair and im- 
partial, yet the danger of unconscious bias would exist, 
and there is much truth in this contention. A discus- 
sion thereof may be avoided, however, by pointing out 
that Great Britain has not requested that the question 
be submitted to the Hague Tribunal, but has merely 
suggested that it be arbitrated. There is no reason to 
suppose she would not consent to the establishment of 
a tribunal in any way which would be fair to both par- 
ties. I have little doubt that if the question were sub- 
mitted to a court consisting of an equal number of 
judges of the highest courts of England and America 
they would have no difficulty in deciding it, and prob- 
ably without any dissenting opinions. 

Sixthly, and lastly, there are some patriotic gentle- 
men in Congress and out of it who say, without assign- 
ing any reasons, that we will not arbitrate, but will de- 
cide the question for ourselves — that we will be the 
judge in our own cause. But the United States cannot 
afford to take that position. We have claimed to be, 
and have been, the leader in the cause of international 
arbitration. It has been our especial concern almost 
from the foundation of the nation. The occasions upon 
which Congresses and Presidents and Secretaries of 
State and other officers have urged upon the world the 
desirability of providing for the peaceful settlement of 
international disputes through submission to arbitration 
could scarcely be enumerated in the time allotted to 
these remarks. 

We co-operated in establishing the Permanent Court 
of International Arbitration at the Hague; we took a 
leading and most honorable part in the effort to secure 
from the Second Hague Conference the establishment 
of a real international court of justice, and we have de- 
clared in the most solemn manner, upon many occa- 
sions, that we are in favor of treaties providing for the 
compulsory submission of international disputes to such 
courts. 

We have declared — but these declarations have been 
for the most part mere statements of abstract princi- 
ples; we have arbitrated — but these arbitrations have 
been almost entirely in cases where the decision was not 

*J. B. Moore in "The United States and International 
Arbitration." 



within our power and where we were confident we would 
win. But now, when the first real test has come — when 
an occasion has arisen where we have the power to say 
we will be the judge of our own conduct, and where it 
is at least doubtful whether we would win if we sub- 
mitted to arbitration — what are we about to do? Are 
we about to renounce all our previous professions? 
Although we have insisted that others should submit 
our claims against them to arbitration, are we now about 
to refuse them the same justice we demanded? To do 
this would violate our solemn contract to arbitrate ques- 
tions of this character, would convict us of insincerity in 
our advocacy of the principle of international arbitra- 
tion, and would so injure our prestige that we could not 
with hope of success undertake further efforts in this 
field. I cannot believe the American people will so 
decree. We have not been hypocritical in our profes- 
sions; when we have said — as we have said on many 
occasions — that we believe international questions should 
be decided in the judicial chamber, rather than upon 
the field of battle, we have meant what we said, and as 
we have insisted upon the application of this principle 
to others, we will insist upon its application to our- 
selves. 

Our country's greatness has consisted not in the size 
of its fleets or armies, but in the maintenance of high 
ideals of justice and fair dealing and the keeping of 
contracts among the nations. We must continue to 
maintain, and practice those ideals if we would continue 
to receive the respect and confidence of mankind. We 
must be willing to submit disputes to arbitration, even 
though in danger of losing, where the nature of the 
case and our traditional policy demands that we should 
do so. 



The Identity of the Interests of the 
United States and Canada. 

By John Lewis, Editor of the Toronto star. 

Paper read at the St. Louis American Peace Congress, 
May 3, 19ia j 

We have had between Canada and the United States 
nearly a century of peace. We propose to celebrate that 
anniversary. We want something more than a show. 
We want something more than a mere expression of sat- 
isfaction with ourselves. 

We must know, first, what is the cause of this long 
reign of peace. We must know, in the second place, 
how we can use the progress we have made in order to 
move onward and upward to greater heights. We must 
know what foundation has been laid; how we can 
broaden and strengthen that foundation, and what 
structure we will build upon it in the next hundred 
years and in the far-distant future. 

First, then, as to the cause of this peace of a hundred 
years. I agree with all that has been said as to the re- 
sults and the benefits of arbitration. Others have made 
a special study of that question. I shall say nothing 
further than this: Arbitration is at once a cause and 
an effect. It is a source of peace. It is also the effect 
of a certain attitude of mind, a certain inclination of 
heart. You must have the desire to arbitrate, which 
means the desire for peace and friendship. Your arbi- 



